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Name & Address of the Appellant & Respondent

M/s. Gopinath Chem-tech Ltd.

al{af sa oral arr a rials 3gr aar at az zr om?gr # wf zrenReif fh
aal; n; em 3rf@rat at 3Nlc1 m "TR1"1f!UT ~ ~ ~ "ffcjj"fil t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authcrity in the following way :

,~ ft'1 cb I-< cpf ":fRTa=rrr~ :
Revision application to Government of India :

(1) aha 3qrzyc 3rf@fr, 1994 cBl" errr 3iafa Rt aal; mg rrcii cB" 6fR #
palara en cm- \JLf-tTRT cB" ~~~cB" 3Wffi gnu am4a '3rr Rra, rd #I,
fa inazu, Rua f@mm, atsft +ifGra,a tu rai, i f, { fact : 110001 cm­
cffl" ufA1 TJT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma al z # mm i ura fl zr alar fan#t qusrIr zur r1 #Iara
ii zu f#ft qagrrr zw arr4r i ma a ua g f , za fa4 surrr u aver
~ % f<R-rr cblxi@lsi 'B <:JT ~ ''-1°-sllllx # °ITT l=JiCYf cBl" 1TfcITTrr cB° cITT"Fl ~ °ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ara are fh4l rz u rag Pillffaa l=JICYf "CJx m l=JICYf * fclP!J-Jf01 "B ~ ~
~ -i,@ rrx 8qrzrcasR amiit and are fh8t r, zu rag i Pillffaa
%1
(b) In case of rebate of duty of excise on goods expor.ed to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(11) af zea l 41al fag fa 4rd #a (uie zn per al) fflm fcp-m Tf"llT .
T-fT(q" "ITT I

(c) In case of goods exported outside India export to \Jepal or Bhutan, without,payment of
d·.i!y.
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tT 3TTftli '3c'lllcFi cffl" '3c'lllc\1 ~ aqr a fez it sq@l #fs n # w{& sit
ha a#gr ut z arr vi fm a garfa snzg, 3r,ta # gr uRa at1 II
ar # fa nfefr (i.2) 1998 tTRT 109 m~ fcITT! ~ or I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed unde~ Sec.109 of the Finance (No.2) Act,

1998.

(1) dr sara zcrs (3rftaa) Rua#, 2001 cf) frn:li:r 9 a i«fa [aRf{e ua in
~-a -ij err >lfum. ii, hfa are a 4R smear )fa Rafa "ffR 1={ffl cf) ~ ~-~ ~
~~ cffl" cTT-cIT mITTTT # arr 3fr am7ea fau a fez1 Gr re1 g1 ~- cf,f

qqsftf a siafa ent 3s-< ffRa #t # par # rd # rer €tr-6 area 6t if
ft et# aeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfa maa a er scivia g ara sql a sr an t at sra zoo/- (_}
ffi T™ atg 3it uef iaa as va car cnr st it 1ooo/- c#r ffi T™ c#r
GIThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft zqcn,a 3qrgrca vi #arm 3r@#tu mzmf@eraur uf rfc­
App·eal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) at sqra green 3rf@fr , 1944 c#r mxT 35- uofr/35-~ cf) 3@<@:­

Under Section 35B/ 35E of C_EA, 1944 an appeal lies to :-

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal Q'~
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380 016.

(cf>) 3Nic'lT rd ii vi zca, #€tu qa ran gi hara 3r4liq nn@raw
(ftmc) c#f ~~~' 3161-Jcilci!lci -ij 3TT-20, -;:q_~ 6iR-clc<.>1 clil-CJl'3°';s, ir£nufr ~.
3161-Jci I ci! I ci-380016.

(2) au sna zycea (3rft«) Rumr4ft, 2001 c#f mxl 6 cf) 3@T@ ~ ~.1;!-3 -ij fr!'cflffif
fag 3rar 3ft#tu uuf@rai at n{ 3r9 f@ r@ hg mg an?r # ar ufif ifa
ui sn zrcn #t i, ans #6t l=frT 3it ama Tn uHf q, 5 cmsr m~ cp1, %" cffii
6T; 1000 /- ffi ~ irfr I uri sn zrcn # wit, ans #t l=frT 3ITT ~ <Tm ~
~ 5 cmsr m 50 cmsf acn 6T "ITT ~ 5000 / - ffi ~ irfr I "\il6T ~~ c#r l=frT,
~c#r l=fiiT 3it aura mn uif 6q; 5o cmsr qt3 unar & asi T; 1000o / - ffi
heft ehf I c#f ffi fl61llcli xRi-1-<-clx cf) .:rfl, iT a4Raia an gr sq a x=mtT c#f IJ[f[f I Zffi
1re Ur en # fa4t fa at4a~a &ta ?a #ht gar nl st

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated c:..:·~' :· .
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(3) qfe zr arr#ra{ a milr eh ? a rt ma it a fg #ha arqrG'Tlaa fau aReg z tr # a gu ft f frat rd1 asf aa a fu zuenferf 3r8fr
mqT[@raur at 'QcP 3NITT m~ mcITT <ITT 'QcP 3TrcfcR fclRIT uITTTT 'g I

(4) -n1tau zgyca 3rf@u 197o z,en visit@r#~-1 cB' 3WRf~ fclJi:: ~
sq« 3Tr4a ur e sm?gr qerferf f.rffl mmrfr are ii ,ta at a If R

6.6.so ha a 1rarer grc feaz '6-l"lTT mrfT ~ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact tha1 the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As ths case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) "0 3jh vii@ra mm#i at fiarv av cfIB RWIT c&1 ail fl ear 3naff fur urar ?&
it #tar zyca, la snra zyca vi hara 3rat#tu znaf@raw (ruff@f@) fr, 1982 i
f¥mr t1Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu-e) Rules, 1982.

(6) 441mr sra, he4hr 5reurz era viaa 3rd4rzr uf@raw (git) h ,f 3rdai hmrai ii
() teasu arr«ca 31@0fr, «8W8 >!TT 'Um 3~'l'i ii, 3fifiTTn flram(<Wlf-<)~ < 0

1V(<
0

1V ,!/I
in 29) fain: o€..2°fi{ olT cfTT'~~' ~Q, Q, 'ii cfTT' cut 3 h3iihaa at aff'M°f'JT,_cfTT'
n,u fee a qa-«fr5aea 3earf k, qra fas zr nr a 3iaia sar Rt sra am#l
ar)far 2a ufraratuu a3frat
b#4zr5u eravihara h 3iaaaafar arr ran " i err gn@a

( i) emu 11 ~ m- 3-RfclIB fvt<ttTT«f ~
(i) rds Rt ft w{ aaa «@r

(iii) ~~ fc-l llJ-J lcl c>i~ m' ~ 6 m' 3-RfclIB ~~

-'-> 3mt arrzrz fhzr athuana fa#r ('ff. 2)~.2014 in° 3lK,F3l 'B' 99° fclml°~~ '$'

w,a,-~'f~ 3-@T 'Qcf .3-Nl'R cjij'~~~I

0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded'. shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit ,aken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z3n2rah ufa3rqr u@rauwr ahmga«i rs 3rzrar rm zn ave faafea gaanfh eT
h 1oapacrs3itarzihaaufa1fa zl aavsh 10% rareuRt srvar l
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of.the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis Gopinath Chem Tech Limited, 470, Kunda., Ta-Kadi, Dist. Mehsana,

(hereinafter referred to "the appellant") has filed this appeal against Order-in-Original

No.462/Rebate/16-17 dated 04.07.2016 (hereinafter referred to as "the impugned order")

passed by the Deputy Commissioner, Central Excise, Kadi Divisioi1, Ahmedabacl-III,

(hereinafter referred to as "the adjudicating authority).

2. The appellant had filed a rebate claim for Rs.3,01,622/- under Rule 18 of Central

Excise Rules, 2002 ( for short -CER) read with notificatior. No.19/2004-CE (NT) dated

06.09.2004, on 05.04.2016. On scrutiny, it was noticed that the said claim was filed after

expiry of one year from the date of export dated 25.09.2014. Therefore, a show cause

notice dated 04.05.2016 was issued to the appellant for rejecting the said claim as time

barred under the provisions of Section 11 B of Central Excise Act, 1944 ( for short-CEA)

which was later on rejected vide the impugned order.

...
J. Being aggrieved, the appellant has filed the present appeal on the grounds that the 0
final assessment of shipping bill was considered by the customs authority on 22.03.2016

and on receipt of the same they had filed the claim on 05.04.2016; that without all?

documents, filing of rebate claim cannot be allowed under the notification ibid; that the:

due to non receipt of test report of the goods, the department has not processed the .

assessment; that in the circumstances, there is no question of rejecting the rebate as time

baned as the delay was on the part of the department.

4. Personal hearing in the matter was held on 19.04.2017 and Shri Raj K Vyas.

Advocate appeared for the same. He reiterated the grounds of appeal.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum as well as during personal hearing. In the instant case, I observe that the

appellant has removed the goods vide ARE- I No. 99/31.08.2014 which was exported on

25.09.2014 under Rule 18 of CER and filed rebate claim on 05.04.2016. The

adjudicating authority has rejected the rebate claim as time baned, in terms of provisions

of Section 11 B of CEA. While rejecting the claim as time barred, the adjudicating

authority has relied on CBEC's supplementary instructions (para 2.4 of chapter 9.

6. Section l lB stipulates that any person claiming refind of any duty of excise and

interest may make an application for refund to the Assistant/Deputy Commissioner or

Central Excise of Central Excise before expiry of one year from the relevant date in such

form and manner as may be prescribed and that application shall be accompanied by such

documentary or other evidence establishing, inter alia, the duty paid character of the

goods. Explanation (A) to Section 11 B specifically provides that the expression 'refund'

includes rebate or duty of excise on excisable goods exported out of India or on excisable

materials used in the manufacture of goods which are exported out of India.Since the

statutory provision for refund in Section 11B brings within its purview, a rebate.ofexcise. } \'
duty on goods exported out of India or materials used in the manufacture of'sch gojdsz

€?,· ':.-0~:- . '·-
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Rule 18 cannot be read independent of the requirement of limitation prescribed in Section

11B. Explanation (B) defines the expression 'relevant date w:iich is as under:

(a) in the case ofgoods exported out ofIndia where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, ­
(i) if_the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are loaded. leaves India; or
(ii) ifthe goods are exported by land, the date on which such goods pass the
frontier, or

(iii) if the goods are exported by post, the date of despatch of
goods by the Post Office concerned lo a place outside India

7. Further, in paragraph 2.4 (chapter 9) of CBEC's supplementary instructions slates

that "in case any document is not available for which the Central Excise or Customs

Department is solely accountable, the claim be received so that the claimant is not hit by

limitation". The intention of the CBEC's instruction appea::-s to be that an assessee can

submit their claim before the authority within the stipulated time which cannot be ignored

by the authority.

8. In the instant case, I observe that the appellant has failed to take appropriate care

to comply with the laid down statutory time limit. The undisputed facts indicate that the

said claim was not filed within the statutorily prescribed time period. The appellant

submits that the delay was due to delay on part of concen:ed departmental authority in

handing over assessed shipping bill; that the said document was released by the Customs

authority only on 22.03.2016 and since the rebate claim is required to be filed with all

documents, they could not file the same but filed on 05.04.2016. This contention is no

acceptable as per provisions of Section I I B of CEA and CBEC's instruction as

discussed above.

9. I further observe that GOI's decision in the case of M/s Vee Excel Drugs &

Pharma Pvt Ltd [2012 (283) ELT 305] has uphold that the rebate claim is required to be

fled within one year of the relevant date as stipulated in Section .11B and there is no

provision under Section II B to condone any delay. The GCI, while pronouncing the said

decision, relied on the judgment of Hon'ble Supreme Court "in the case of Collector Land

Acquisition Anantnag & others V Mst.Kaji & Others [1987 (28) ELT 183] and UOI v

Kirloskar Pneumatics Company [1996 (84) ELT 401]. The judgment in the case of

Collector Land Acquisition Anantnag & others V Mst.Kaji & others has been held that

the delay is to be condoned when it is within the limit of the statute and when there is no

such condonable limit prescribed in the statute, then there is no discretion to any

authority to extend the time. The judgment in the case of UOI v Kirloskar Pneumatics

Company reads as under:

"10..... Yet the question is whether items permissible fr the High Court to direct the p
authorities under the Act to act contrary to the aforesaid statutory provision. We do not {h_
think it is, even while acting under Article 226 of the Constitution. The power conferred
by Article 2261227 is designed to effectuate the law, to enforce the Rule of law and to
ensure that the several authorities and organs of the State act in accordance.with law. I

/
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cannot be invokedfor directing the authorities to act contrary to law. In particular. the
Customs authorities, who are the creatures of the Customs Act, cannot he directed to
ignore or act contrary to Section 27, whether before or after amendment. May be the
High Court or a Civil Court is not bound by the said provisions but the authorities under
the Act are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived. We are, therefore, of the opinion that the direction
contained in clause (3) of the impugned order is unsustainable in law. When we
expressed this view during the hearing Mr. Hidayatullah requested that in such a case
the matter he remitted to the High Court and the High Court be left free to dispose ofthe
writ petition according to law."

10. I further rely on I-Ion'ble High Court of Gujarat's decision in case of M/s Indian

Oil Corporation Ltd [2016 (342) ELT 48-Guj], wherein it has been held that limitation

for filing refund claim is not mere procedural requirement. In this regard, the Hon'ble

court held that Section 11 B of the CEA is clear and there is no indication in it that

limitation period ofone year could be extended on sufficient cause being show.

11. In view of above discussion and following the decision ofHon' ble Supreme Court

of India in the case ofUOI v Kirloskar Pneumatics Company supra and decision of GOI.

I am bound to uphold that the rebate claim in question hits by limitation of time bar. In

the circumstances, the appeal filed by the appellant is rejected.

0

11. 34lanai err a# # a$ 3r4 at fqrl 5uh 7ah fan sar ?r
The appeal filed by the appellant stands disposed of in above terms .

3#rs---­(3ar Qi)

3gm (3r@er -I)
Date:2/05/2017

Attested

0

To,
M/s Gopinath Chem Tech Limited,
470, Kundal, Ta-Kadi, Dist. Mehsana,

BY R.P.A.D.

2s
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

Copy to:

I. The Chief Commissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - III
4. The Dy./Asstt. Commissioner, Central Excise, Division -Kadi, Ahmedabad-III

5.Guard file
6. r. /\. file.


